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1. Legal Quotes
"Bankruptcy is a legal proceeding in which you put your money in your pants pocket and give your coat
to your creditors." [Joey Adams]
“Law grinds the poor, and rich men rule the law." [Oliver Goldsmith]
Newton's Third Law of Emotion: For every male reaction, there is a female overreaction.
2. Legal short
Two law partners leave their office and go to lunch. In the middle of lunch the junior partner slaps his
forehead. "Damn," he says. "I forgot to lock the office safe before we left." His partner replies " What are
you worried about? We're both here."
3. Inspiring quotes
"You don't become what you want. You become what you believe." [Oprah Winfrey]
"Sometimes the right path is not the easiest one." [unknown]
"Life is about making an impact, not making an income." [Kevin Kruse]
4.
Is a rental agent entitled to commission if the tenant purchases the property?
Rental agreements often contain clauses where the rental agent declares himself/herself to be the
effective cause of the sale if the tenant purchases the property from the landlord.
Is this constitutional? The recent Office of Fair Trading v Foxtons Ltd [2009] EWHC 1681 case in the
United Kingdom found that commission clauses in the event of the sale of properties should be
struck out of all rental agreements and should not be deemed effective.
The UK Competition and Markets Authority stated as follows:
“In light of the( Foxtons) judgment, the CMA considers the following terms, in particular, are likely to be
found to be unfair. As such they would not bind consumers even if they had signed a contract agreeing to
be bound by them, and therefore we consider they should not be used or relied upon in contracts with
consumer landlords:

•
•

Terms which require landlords to pay agents renewal commission after the sale of their property
to a third party (‘third party renewal commission’) because the original tenant remains in
occupation.
Terms which require landlords to pay agents a ‘sales commission’ in the event that the landlord
sells the property to the tenant, unless the agent is instructed separately, and in specific terms,
to carry out estate agency services for that sale.”

In South Africa we must weigh up the tenets of contractual law (the landlord should be bound by the
terms of the rental agreement) vs constitutionality.
It is clear that, in determining whether the (letting) agent’s introduction is the effective cause
of the sale, depends on the particular facts and circumstances of each case.
The rental agent, to earn commission, must prove that he was the effective cause of the sale
and must have a mandate to sell the property. As a rental agent (ordinarily) does not have a
mandate to sell the property, this would ordinarily exclude the rental agent from claiming commission.
In the Aida Real Estate v Lipschitz 1971 (3) SA 871 (WLD) matter, Marais J states as follows: “…the
introduction of the able and willing buyer must have been the effective cause or causa causans of the
sale. If a new factor intervenes, causing or contributing to the conclusion of the sale, and the new factor
is not of the making of the agent, the final decision depends on the result of a further enquiry – viz, did
the new factor outweigh the effect of the introduction by being more than or equally conducive to the
bringing about of the sale, as the introduction was, or was the introduction still overridingly operative?
Only in the latter instance is commission said to have been earned."

In the Webranchek v L. K. Jacobs and Co Ltd., 1948 (4) SA 671 AD, a commonsense approach to the
question of what really caused the sale to be concluded: “The agent’s instrumentality must have been in
all the phases from the introduction to the sale, consistent, uninterrupted and a major positive force,
working towards the successful conclusion of the transaction. The test is an objective one …”
Bill Rawson, in a recent newsletter commented on the issue as follows: "My own view is that the rental
agent is entitled to some compensation, but not on the same scale as a selling agent.”
This is an expected response (and, in my opinion, not necessarily correct), in light of possible
different circumstances in each individual case.
I think that the EAAB, in their new guidelines, (to be published shortly) should adopt the approach of the
UK Competition and Markets Authority, as reflected above. This would, in my opinion, stand up to our
strict consumer protection laws and our constitution.
The bottom line is if you are the effective cause of the sale of the property (being the
overriding cause of the sale) and you have a mandate to sell the property, you are entitled to
commission.
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