
 

Share this:
  

  

SONNENBERG & ASSOCIATES PROPERTY AND LEGAL ADVICE NEWSLETTER #112 
 
1.    Legal Quotes 

"If the laws could speak for themselves, they would complain of the lawyers in the first place."   [unknown] 
“A lawyer is the doctor of soul, he is the only person who may relax your soul. So respect the lawyers if you 
respect your soul."   [Adv Bashir Buledi]  
"Any society that needs disclaimers has too many lawyers."   [Erik Pepke] 
2.    Overheard in court  
Attorney:  "Are you sexually active?" 
Witness:  "No, I just lie there." 
3.   Inspiring quotes 
"Sometimes you will never know the value of a moment until it becomes a memory."   [Dr Seuss]  
"Life is better when you're laughing."  [unknown] 
"You're mad. Bonkers. Off your head... but I'll tell you a secret... all the best people are."   [Lewis Carroll, from 

Alice in Wonderland]  
 4.    The Prescription Act and Judgment Debt - bad news for sureties 
The Prescription Act 68 of 1969 provides that the basic period of prescription shall be 30 years in respect 
of 'any judgment debt' and 3 years for 'any other debt'. The Act further provides that 'prescription shall 
commence to run afresh on the day on which the judgment of the court becomes executable'. 
In the recent case of KH Eley v Lynn & Main Inc [2007] SCA 142 (RSA), the question before the Court was 
whether a claim against the surety and co-principal debtor prescribed after 3 or 30 years (where judgment had 
been taken against the principal debtor). 
The court examined the relevant sections of the Prescription Act and case law to decide whether the debt of a 
principal debtor can be separated from the subsequent debt owed by the surety. [In Randbank Limited v De 

Jager 1982 (3) SA 418 (C), the court found that in spite of judgment against a principal debtor, the period of 
prescription applicable to the surety remained 3 years.  The Supreme Court of Appeal in the matter of Jans v 

Nedcor Bank Ltd 2003 (6) SA 646 (SCA) found that the De Jager case was wrongly decided, and that the 
common thread that runs through the cases is that the obligation of a principal debtor and surety relate to the 
same debt]. If the principal debt is kept alive by judgment, the surety's accessory obligation by common law 
also continues to exist. 
The court found that the very existence of the debt is dependent upon the existence of the suretyship, and the 
object and function of the suretyship is to ensure proper payment of the principal debt. Thus to allow a claim 
against the surety to prescribe before the claim against the principal debtor prescribes would be 'almost 
subversive of the whole contract of suretyship'. The court therefore held that the common law claim against a 
surety does not prescribe prior to the claim in respect of any judgment debt against the principal debtor. 
This case should serve as a warning to people who bind themselves as sureties, since they may be held liable 
for the debts for an extended period of time arising from a judgment against the principal debtor of which they 

are not even aware. 
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