SONNENBERG & ASSOCIATES PROPERTY AND LEGAL ADVICE NEWSLETTER #121
Welcome to 2017! This newsletter is slightly longer than the norm, due to the
complexity of the subject matter. Please feel free to contact me with topics you wish
me to discuss. All the best for the New Year.
1. Legal quotes
"Laws are the very bulkwarks of liberty; they define every man's rights, and defend the
individual liberties of all men." [J G Holland]
“The pen is mightier than the sword. The court is mightier than the pen. The sword is mightier
than the court." [Rey Barry]
"There's always room for a good lawyer." [Milas Hale]
2. Overheard in court
Attorney to witness: "What is your name."
Witness: "Mandy Smith."
Attorney: "And what is your marital status?"
Witness: "Fair."
3. Inspiring quotes
"If you're not making mistakes, then you're not doing anything." [John Wooden]
"If you want something you've never had, then you've got to do something you've never
done." [unknown]
"They always say time changes things, but you actually have to change them yourself." [ Andy
Warhol]
4.
An overview of Capital Gains Tax ("CGT") in South Africa
1. What is CGT?
A transaction-based tax where your capital gains and/or losses are brought into account on an
annual basis by way of inclusion in your income tax return. The effective implementation date
for CGT in South Africa was 1 October 2001. CGT is payable on the disposal of assets that take
place on or after this date (where the purchase price exceeds the “base cost” of the asset).
An assessed capital loss for a particular year cannot be set-off against a person’s ordinary
income of a revenue nature. Such a loss can only be off-set against capital gains arising in that
particular year.
2. What does CGT mean to the taxpayer?
Before 1 October 2001 taxpayers were taxed on the income earned from owning assets, but not
on the profits arising from the disposal of the assets. After 1 October 2001 (“the effective date”)
CGT was made applicable on all capital gains / losses made on the disposal of capital assets,
unless excluded by specific provisions.
3. What assets are subject to CGT?
Property of any kind, including assets that are movable or immovable, tangible or intangible,
subject to certain specific exclusions.
4. Who is liable to pay CGT?
CGT applies to individuals, trusts and companies.
A resident, as defined in the Income Tax Act 58 of 1962, is liable for CGT on assets located
both in and outside South Africa.

A non-resident is liable for CGT only on immovable property in South Africa or assets of a
“permanent establishment” (branch) in South Africa. Certain indirect interests in immovable
property such as shares in a property company are deemed to be immovable property.
For non-residents disposing of immovable property in RSA, SARS introduced a withholding
tax (in terms of Section 35A of the Income Tax Act) on 1 September 2007. The rationale behind
the introduction of the withholding tax was a safety net or “catch all” enabling SARS to more
easily collect CGT from non-residents selling their local properties and moving back abroad
permanently or semi-permanently.
In terms of the withholding tax, from 1 September 2007, any person who buys immovable
property (or an interest of at least 20% in immovable property situated in South Africa);
• from a non – resident Seller;
• for a purchase price of R2 million or more
is obliged (either personally, or through the estate agent or conveyancer) to withhold:
• 5% of the purchase price, where the Seller is an individual, or
• 7,5% of the purchase price, where the Seller is a company, or
• 10% of the purchase price, where the Seller is a trust.
and to pay the amount withheld to the South African Revenue Service
• within 14 working days of the amount being withheld, where the Purchaser is a resident, and
• within 28 working days of the amount being withheld, where the Purchaser is a non- resident.
The Purchaser will be liable for interest and penalties where amounts are not timeously
paid to the South African Revenue Service.
Where parties such as estate agents or conveyancers are involved in the transaction (in
that they are entitled to remuneration flowing from the transaction), these parties are obliged to
inform the Purchaser in writing that the Seller is a non-resident and the withholding tax provision
may be applicable to the transaction. A “non-resident Seller clause” ordinarily appears in the
Deed of Sale of the immovable property.
Should the estate agent or conveyancer fail to notify the Purchaser of same and knows or
reasonably should have known that the Seller was a non-resident, the third party is jointly and
severally liable to the South African Revenue Service for the withholding Tax.
This liability is limited to the maximum fee charged by the third party in respect of their services
(i.e. is limited to the amount of the commission or transfer fees, as the case may be).
In practice it is most likely that the Purchaser will deposit funds with the conveyancer in trust,
who shall pay the withholding tax to the South African Revenue Service on behalf
of the Purchaser. The Purchaser, however, remains responsible to ensure that the payment is
made.

An amendment to the Income Tax Act of 1962 prevents double taxation
on Capital Gains attributable to disposal of assets outside South Africa.
5. How do you determine the gain/loss?
This is the difference between the base cost of the asset and the purchase price on the disposal
of the asset. “Base cost” of an asset includes the costs incurred in acquiring, enhancing
or disposing of the asset (legal fees, agents’ commission, transfer duty, conveyancing
fees, advertising costs, valuation costs, etc.) VAT paid (which has not been claimed or
deferred) may also form part of base cost.
Current costs such as interest, maintenance, repairs, insurance premiums, rates &
taxes (normal revenue expenses) do not form part of base cost.
Capital losses may only be deducted against capital gains and may not be off-set against income

from other sources.
The onus is on the taxpayer to prove the value of the asset.
If you have not had your property valued by 30 September 2004 (this was the allowed SARS
deadline for CGT valuations as at 1 October 2001), there are other methods to determine the
base cost of the asset, being the
1. Time apportionment method, or
2. 20% of the proceeds of the transaction
6. Exclusions
1. Primary residences (where the registered owner is a natural person) with capital gains of up to
R2 million;
2. Personal use assets;
3. Retirement benefits;
4. Small business assets with capital gains up to R1.8 million (under certain circumstances);
5. Annual exclusion for natural persons of R40 000.00;
6. Annual exclusion for natural persons on their death of R300 000.00.
7. When is CGT triggered?
On the disposal / deemed disposal of an asset. Disposal can occur when an asset is:
•
•
•
•
•

sold;
given away;
scrapped;
lost;
destroyed

“Disposal” would include where a natural person or legal person ceases to be resident in RSA or
where the beneficial interest in a trust changes.
8. Time of disposal
This varies in every separate instance. The time of disposal most commonly used in property law
is governed by the Agreement of Sale. Where the agreement is subject to a suspensive
condition, the time of disposal is the date of fulfilment of such suspensive condition. Where the
agreement is unsuspensive, the time of disposal is the date on which the agreement was
concluded (usually the date of acceptance by the Seller of the Purchaser’s Offer).
9. What constitutes a primary residence?
In order for a residence to qualify as a “primary residence”, the registered owner must be a
natural person (not a company, close corporation or trust) and the owner or spouse of the
owner must ordinarily reside in the home as his or her main residence and must use
the home mainly for domestic purposes.
Most primary residences will not be subject to CGT because the first R2 million of any capital gain
or loss on the sale is disregarded for CGT purposes. This means that you need to make a capital
gain of more than R2 million in order to be subject to CGT.
Where the primary residence is registered in both spouses’ names, the primary residence
exclusion of R2 million is divided equally between them ( each spouse will qualify for a primary
residence exclusion of R1 million).
10. What happens if you do not ordinarily reside in your primary residence?
You will be treated as having been ordinarily resident in your primary residence if you were not
ordinarily resident during a period not exceeding two years if:

1. your old primary residence was in the process of being sold while a new primary residence
was acquired or was in the process of being acquired; or
2. your new home was undergoing renovation or improvement prior to your taking up residence;
or
3. your home was being built on land acquired for the purpose of being your primary residence;
or
4. your primary residence had been accidentally rendered uninhabitable.
Your home will still qualify as your principal place of residence, notwithstanding the fact that you
were absent from the residence, if
1. your home was let for a period of not more than five years;
2. you or your spouse resided in the residence for a continuous period of at least one year prior
to and one year after period of absence;
3. you treated no other residence as a primary residence during your absence;
4. you were temporarily absent from South Africa, or employed or engaged in carrying on
business in South Africa at a location of more than 250km from your home.
11. Maximum effective rates of CGT
1. Individuals 16.4%
2. Companies 22.4%
3. Trusts 32.8%
I am available on 083 2515451 or fritz@sonnenberg.co.za.
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