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1.

Legal Quotes

"Of course I talk to myself. Sometimes I need expert advice." [Attorney to his therapist]
For the first 22 years of its history Georgia banned all lawyers from the new colony. Founding father
James Oglethorpe denounced them as "a pest and scourge of mankind."
"As a rule lawyers tend to want to do whatever they can to win." [Bill Williams]

2.

Legal short

A Frenchman, an Englishman, an American man, and a lawyer were sitting on a train.
The Frenchman offered everyone some of his baguette, then threw it out the window, saying, "Don't
worry - we have plenty of those where I come from."
The Englishman offered everyone a crumpet, then threw the rest out of the window, saying, "Don't
worry - we have plenty of those where I come from."
Then the American threw the lawyer out the window, saying...

3.

Inspiring quotes

"You can’t depend on your eyes when your imagination is out of focus.” [Mark Twain]
"Joy in one’s heart and some laughter on one’s lips is a sign that the person down deep has a pretty
good grasp of life.” [Hugh Sidey]
"Believe deep down in your heart that you’re destined to do great things.” [Joe Paterno]

4. South African marriages and marital regimes
In a diverse society like South Africa, relationships between people can take numerous forms. People
can enter into civil marriages, same-sex marriages, customary marriages, religious marriages or
domestic partnerships (cohabitation/living together).
Civil marriages have always been recognised and fully protected by the law, and now so are samesex and customary marriages. Religious marriages are recognised by our courts only in some
instances, and domestic partnerships have no legal protection. The formalisation and registration of
civil marriages, customary marriages and same-sex marriages (civil unions) are all managed by the
Department of Home Affairs.
1.

Civil marriages

Civil marriages are regulated by the following Acts:
a) The Marriage Act 25 of 1961
Only monogamous, heterosexual civil marriages may be solemnised in terms of this Act. As a
general rule, both prospective spouses must have reached the age of majority (18 years).
b) The Recognition of Customary Marriages Act 120 of 1998
This Act makes provision for the legal recognition of both monogamous and polygamous customary
marriages, provided they are concluded according to ‘the customs and usages traditionally observed

among the indigenous African peoples of South Africa and which form part of the culture of those
peoples’.
c) The Civil Union Act 17 of 2006
This Act caters for marriages of both opposite and same-sex couples and for civil partnerships
(where persons (irrespective of gender) are involved in a monogamous relationship and wish to
enter into a civil partnership with each other. The rationale behind a civil partnership is to ensure
that the relationship has legal recognition.
2. The most common civil marriage regimes (which are regulated in

terms of the Matrimonial Property Act 88 on 1 November 1984 are as
follows:
a) In Community of Property
Any South African marriage entered into without an antenuptial contract (“ANC”) results in the
parties being married in Community of Property. There is a a joint estate. Assets are equally shared
and the parties are jointly and severally liable for all debts incurred by either party to the marriage.
Each party has right of disposal over the assets of the joint estate. Consent is required from the
other party to alienate or encumber estate assets.
b) Out of Community of Property
An ANC is entered into between the spouses where community of property and profit and loss is
excluded. Each spouse has full right of disposal over his/her own assets i.e no prior consent from the
other party is required). Without the accrual system (see below), this regime is based on
the principle of “What’s yours is yours and what’s mine is mine”.
c) Out of Community of Property with Accrual
An ANC with the accrual system is entered into by the spouses. “Accural” implies the sharing, on
termination of the marriage, of the profits generated during the marriage. Upon dissolution of the
marriage, whether it be by death or divorce, the estate values are determined separately, and the
larger estate values are determined separately, and then the larger estate must transfer half the net
difference to the smaller estate. This is seen as the fairest of the above regimes as it eliminates the
negatives of an ICOP marriage (where spouses are jointly liable for debts) and incorporates the
positives of an OCOP marriage (free contractual capacity and no joint liability for debts, whilst
sharing in the profits made during the marriage).
3. Civil recognition of Muslim and Hindu marriages
Muslim and Hindu marriages, until recently have not been recognized under the Marriage Act, Act 25
of 1981.
As a result of this, spouses were regarded as unmarried and were not able to inherit by way of
intestate succession, and were not entitled to a fair distribution of property upon the dissolution of a
marriage by way of divorce.
Some years ago the Law Commission of South Africa began drafting legislation to recognise Muslim
customary marriages, the result of which is as follows:

From 1 May 2014, an Imam, who has been registered as a marriage
officer in terms of the Marriage Act, may solemnise a Muslim marriage
and the proprietary consequences will be the same as that of a civil
marriage in terms of the Marriage Act. This means that the marriage will
be in community of property unless the spouses entered into an
antenuptial agreement, excluding the community of property regime,
with or without accrual.
It is important to note, however, that this does not mean all Muslim marriages are now valid. Only
marriages solemnised before a registered Iman will be regarded as valid, while others will be
regarded as “unmarried”.
An Iman who is a registered marriage officer may also not marry any person who is already a party
to any Muslim marriage, whether registered or unregistered.
For conveyancing purposes, a marriage certificate will be required as proof of a Muslim marriage,
and the consequences this has on property ownership will then be the same as with other civil
marriages.
4. Civil recognition of Customary marriages

Customary marriages are those concluded in accordance with customary law, which is defined in
the Recognition of Customary Marriages Act 120 of 1998.
Since 2000, however, Customary marriages have enjoyed full recognition under the Act
and are now valid and in all respects equal in status to civil marriage.
South African law, generally speaking, does not permit polygamous marriages. The Act provides
the only exception to this rule, in that it allows for polygyny, but only if it has been concluded under
customary law and complies with the provisions of the Act.
5. Cohabitation (“common law marriages”) - dealt with in Newsletter

#150
Common law marriages are not recognised by our law, unless the parties can show that a
“Universal Partnership” exists between them.
A universal partnership is very much like a business and to prove the existence of such a partnership
it must be shown that:
a) the aim of the partnership was to make profit;
b) both parties must have contributed to the enterprise;
c) the partnership must operate to benefit both parties;
d) the contract between the parties must be legitimate.
Where there is no express agreement, a tacit agreement may be proved if it is found that it is more
probable than not that such an agreement had been reached between the parties at the time of
cohabitation.
Some of the other consequences of the absence of recognition of common law marriage in South
African context are:
a) cohabitees have no reciprocal obligation of maintenance;
b) cohabitees are not exempted from donations tax in respect of donations between them;
c) cohabitees do not benefit from the laws relating to the exemption from estate duty of bequests to
spouses;
d) a cohabitee is not a recognised claimant if his/her partner dies intestate.
Because the existence of a universal partnership can be difficult to prove, it is advisable, in order to
protect both parties that the parties enter into a written universal partnership agreement which
spells out how property should be dealt with on termination of the relationship by death or
otherwise. Such a contract would provide some certainty for cohabitees regarding the division of
assets and settlements of liability on termination of the relationship.
6. Foreign marriages
Foreign marriages are governed by the laws of the country in which the husband was domiciled at
the time when the marriage was concluded. Where one party to a foreign marriage buys property in
South Africa (or mortgages property here), both spouses are required to sign the Offer to Purchase
as well as the transfer and bond documentation (they are obliged to “assist one another”). This is
not the case when the property registered in one of the spouse’s names is sold.
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