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1. Legal Quotes
"A lawyer and a wagon wheel must be well greased." [Sarte]
“It is better to enter the mouth of a tiger than a court of law ." [Old Chinese proverb]
"The law is not designed to make us honourable, only bearable." [Marie Malaro]
2. Legal short
They've just released a new Barbie doll called "Divorced Barbie." It comes with half of Ken's things and
maintenance.
3. Inspiring quotes
"It's not the years in your life that count; it's the life in your years." [Abraham Lincoln]
"There are no short cuts to any place worth going." [Beverley Sills]
"Our lives are defined by opportunities, even the ones we miss." [F Scott Fitzgerald]
4. You and your debts
In years gone by, you could be arrested and imprisoned in South Africa for a civil debt. This has
subsequently been declared unconstitutional (Section 65A – 65M of the Magistrates Court Act
provided for the imprisonment of judgment debtors in certain circumstances. In Coetzee v the
Government of RSA and Matiso v Commanding Officer, Port Elizabeth Prison and Others, (1995
(4) SA 631 CC), the Constitutional Court found that these provisions were inconsistent with the rights to
personal freedom as enshrined in the Constitution, and declared them to be invalid).
Note the following exceptions, however:
1. Contempt of court
If you are found guilty of contempt of court during civil proceedings, you could be fined, given a
suspended sentence, or in serious cases, even imprisoned.
2. Section 65 Investigations
If you are personally served with a Section 65 (of the Magistrates Court Act) order to appear before a
magistrate for an investigation into your financial affairs to determine the amount you can reasonably
afford to pay in respect of a debt, it is important that you attend the court proceedings. If you fail to
appear, and it is found that you purposely avoided attending court, a warrant for your arrest may be
authorised by the magistrate (if found guilty, you will have to pay a fine, or you can be imprisoned for up
to three months).
3. Arrest Tamquam Suspectus de Fuga
This was a procedure available to creditors who had good reason to believe that a debtor was about to
leave the country to evade debts incurred here. (Some years ago I successfully used this remedy to
ensure that my company was paid commission from a foreign buyer who, after signing the agreement of
sale, developed severe buyer’s remorse.)
The creditor who brought an application to court giving proof of the indebtedness of the debtor and of the
debtor’s intention to leave the country was entitled to the relief contained in Sections 30 (1) and 30 (3)
of the Magistrates Court Act (the debtor’s detention).
In Tatiana Malachi v Cape Dance Academy, a 2010 Constitutional Court case, the suspectus de fuga
remedy available to the creditor was declared unconstitutional.
A brief guide to Civil Debts and debt processes:
1. Letter of Demand
This is ordinarily the first step in the debt collecting process: the creditor demands payment from you. It
is advisable that you contact the creditor (or his attorneys demanding payment on his behalf) on receipt
of the Letter of Demand, as you may be held liable for not only the debt, but interest, collection costs,
tracing fees and legal costs, which only escalate the longer it takes for you to reach an accommodation
with the creditor.
2. Summons

Should you ignore a Letter of Demand, a summons could be served on you. You have 5 (five) days (for
magistrates court proceedings) in which to enter an intention to defend (you can either go to the clerk of
the relevant magistrates court having jurisdiction over the matter, who will tell you how to defend the
claim, or you can consult an attorney to defend the claim on your behalf.)
3. Default Judgment
Default judgment is a judgment that the court can issue against you if you have not defended your claim
within five (5) days of receiving the summons. This means that the creditor can now apply to attach your
property (movable or immovable) to try to settle the outstanding debt.
4. Execution against property
After judgment has been taken against you and you do not have money to settle the debt, the creditor
can apply to court for a Warrant of Execution to sell your assets. Only the sheriff is allowed to remove
your property (he will make a list of your possessions, before removing them and selling them at a later
stage.) If the goods attached by the sheriff do not belong to you, make sure that you can prove this to
the sheriff (e.g. showing him a Hire Purchase Agreement and the contact details of the shop where you
bought the goods).
Note that goods sold by the Sheriff are usually sold for a very little and you are still liable for any balance
of the debt owing. Should your movable property not be sufficient to settle the debt, the sheriff is entitled
to attach your immovable property (i.e. your house).
5. Emoluments Attachment Order
Once judgment has been granted against you, the creditor may decide to apply to have an emoluments
attachment order issued. This means that the Court can order your employer to deduct instalments from
your wages and pay them to the Creditor. Your employer has no choice in the matter and should they fail
to pay over deductions from your salary, they will be breaking the law and steps can be taken against
them.
6. Garnishee Order
This is an order the court issues that orders someone who owes you money to pay that money to the
lender or creditor, instead of to you. It’s an order from the court to deduct payments you owe, but not
from your salary. It can be taken from any monies due to you, e.g. an inheritance.
The differences between a Garnishee Order and an Emoluments Attachment Order:
Garnishee order
Emoluments attachment order
1. Third party is the garnishee.
1. Debtor’s employer is the
garnishee.
2. Debt is paid to the judgment creditor by the third party.
2. Forms part of the payment procedure
of debt collection.
3. Served on both the garnishee and the debtor.
3. Served only on the garnishee
(employer).
7. What micro-lenders cannot do
Micro-lenders have to follow the proper legal procedure to obtain monies owing to them.
They may not:
•Threaten, intimidate or harass you or anyone else in your family;
•Send you a summons (only a sheriff can issue summons against you);
•Remove any goods from your property. Only the Sheriff can do this. Should anyone try to enter your
property without your consent, they are guilty of trespassing and you can report the matter to the police;
•Break down your doors or break your locks. They will be guilty of damage to property and this must be
reported to the police;
•Threaten to have you arrested or imprisoned for debt owing;
•Threaten to call your employer, or anyone else, to inform them about your debt.
All newsletters can be obtained on our website: www.sonnenberg.co.za. You can also sign up to
receive future newsletters on the site. Please let us know of property or legal issues you wish us to
cover in future newsletters.
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