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Happy 2015 and welcome back!
1. Legal Quotes
"It is the trade of lawyers to question everything, yield nothing, and talk by the hour." [Thomas
Jefferson]
“Law is a bottomless pit; it is a cormorant, a harpy that devours everything." [Jonathan Swift]
"Common sense often makes good law." [William O Douglas]
2. Legal short
A man who was having heart trouble went to the doctor to discuss his options. The doctor recommended
a heart transplant. The man reluctantly agreed, advising the doctor that money was no object and
enquired if there were any hearts immediately available. "I have three hearts available," said the doctor.
"The first is from an 18 year old provincial swimmer, a non-smoker, who was in great shape when he
died. He hit his head on the side of a swimming pool. It will cost R100 000. The second is from a 25 year
old marathon runner in extremely good physical condition who got hit by a bus. It's R150 000. The third
is a middle-aged heart from a heavy drinker, who was also a chain smoker and a glutton. It will cost
R500 000." "Why is it so expensive? It sounds like he lived a terrible life," asked the patient. The doctor
replied: "Yes, but it's from a lawyer. it's never been used."
3. Inspiring quotes
"The measure of who we are is what we do with what we have." [Vince Lombardi]
"Forgive quickly, kiss slowly, laugh uncontrollably and never regret anything that made you smile."
[Audrey Hepburn]
"Life shrinks or expands in proportion to one's courage." [Anais Nin]
4. Signed emails deemed to be contractually binding
The Electronic Communications and Transactions Act 25 of 2002 ('ECTA'), defines an "electronic
signature" as "data attached to, incorporated in, or logically associated with other data and which is
intended by the user to serve as a signature".
In one of the most important judgments on contract law in recent years, the Supreme Court of Appeal in
Spring Forest Trading v Wilberry (725/13) [2014] ZASCA 178 (21 November 2014), held that
the exchange of emails by parties to a contract are legally binding in terms of ECTA.
The dispute in the abovementioned case related to a non-variation clause, the Defendant contending that
the cancellation agreement to release the Plaintiff from the lease was not valid, since the communication
between the parties was through e-mail communication.
The court found that the legal requirement for an agreement to be in writing was satisfied in the form of
a data message (in terms of section 12a of ECTA) and that the names of the parties at the foot of the five
e-mails exchanged between them were valid signatures and the variation confirming the cancellation was
legally binding.
"Put simply, so long as the 'data' in an e-mail is intended by the user to serve as a signature and is
logically connected with other data in the e-mail, the requirement for an electronic signature is satisfied.
This description accords with the practical and non-formalistic way the courts have treated the signature
requirement at common law."
ECTA would apply to most contracts (including residential and commercial leases) where
electronic communication is used to effect changes. Electronic signatures cannot be used for a
long-term lease of land exceeding 20 years, the signing of a will, agreements for the sale of
immovable property and bills of exchange.
It would be beneficial to incorporate a clause in a lease that electronic communication in the form of emails, instant messaging by way of text messages or SMS (short message service) and WhatsApp
messenger, including other data messaging, are acceptable means of written communication.
Parties, however, need to ensure that such communication is safely stored, can be retrieved when
needed, and perhaps hard copies made for future reference.

If you are exchanging emails that are contractually significant, make sure they are signed if you want to
be bound. It would be prudent to specify that they are not binding, if you don’t want to be bound.
All newsletters can be obtained on our website: www.sonnenberg.co.za. You can also sign up to
receive future newsletters on the site. Please let us know of property or legal issues you wish us to
cover in future newsletters.
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