Dear friends, colleagues and clients
SONNENBERG & ASSOCIATES PROPERTY & LEGAL ADVICE NEWSLETTER # 3:
THE TRUSTS EDITION
1.

Legal Quotes

“The trouble with law is lawyers.” [Clarence Darrow]
“Anybody who thinks talk is cheap should get some legal advice.” [Franklin P Jones]
“The study of law is sublime, and its practice vulgar” [Oscar Wilde]
2. Something to think about
The earth is 4,6 billion years old. Let's scale that to 46 years. We have been here for 4 hours. Our
industrial revolution began 1 minute ago. In that time, we've destroyed more than 50% of the world's
forests. This isn't sustainable.
3. Topical quote
"What is fear of living? It's being preeminently afraid of dying. It is not doing what you came here to
do, out of timidity or spinelessness. The antidote is to take full responsibility for yourself-for the time
you take up and the space you occupy. If you don't know what you're here to do, then just do some
good." [Maya Angelou]
4.

Quotes on trusts in South African law

“It is observed that the trust in question is typical of the modern business or family trust in which there
is a blurring of the separation between ownership and enjoyment, a separation which is the very core
of the idea of a trust. Those who make use of a trust to conduct business cannot enjoy the advantage
of a trust when it suits them and cry foul when it does not.” [Thorpe v Trittenwein 2007 (2) SA 172
SCA]
“Poor tax compliance is also apparent in respect of trusts …and the role of tax practitioners and other
intermediaries will come under scrutiny.” [Finance Minister Pravin Gordhan in his Budget Speech of
2012]
“To curtail tax avoidance associated with trusts, government is proposing several legislative measures
during 2013/14. Certain aspects of local and offshore trusts have long been a problem for global tax
enforcement due to their flexibility and flow-through nature. Also of concern is the use of trusts to
avoid estate duty, which will be reviewed.” [Budget Review, 27 February 2013]
5.

Trusts in South African law

What is a trust?
A trust is a separate legal entity established by a person (the “founder” or “donor”) who donates his
assets to the trust for the benefit of third parties (“the beneficiaries”). South African trusts are

regulated by the Trust Property Control Act. A trust is formed when the written agreement (“the trust
deed”) entered into between the donor and trustees (who are appointed to look after and manage the
assets on behalf of the beneficiaries) is registered by the Master of the High Court. The Master will
then issue Letters of Authority to the trustees, who are then empowered to act on behalf of the
beneficiaries in accordance with the trust deed.
A trust acquires assets by the donor (or any other person) either selling the assets to the trust or
making donations to the trust (R100 000 a year can be donated to the trust tax free; donations tax will
apply for any further donations within that specific year).
Types of trusts in SA law
There are primarily two types: inter vivos (or living) trusts and testamentary trusts.
(A third type of trust, Special Trusts, may be either inter vivos or testamentary trusts, and are
established to look after physically or mentally incapacitated people who are unable to earn a living.
Special trusts as treated as individuals and have favourable effective tax rates.)

dies. These trusts are ordinarily used to protect the assets of minor children or other beneficiaries
whom the testator believes lack the capacity to inherit (these could be elderly or handicapped heirs).

above. The donor, in an inter vivos trust, is required to relinquish control of the asset/s to the trustees.
There are two types of inter vivos trusts in South Africa: vesting trusts and discretionary trusts. In
vesting trusts, the benefits of the beneficiaries are set out in the trust deed, whereas in discretionary
trusts the trustees have full discretion at all times about how much each beneficiary is to benefit.
The distinction between vesting and discretionary trusts is important as the structure affects the rate
at which Capital Gains Tax (“CGT”) is paid, and by whom (the trust or the beneficiary).
Benefits of a trust

A trust is the only legal vehicle giving an individual absolute protection from creditors (as long as the
assets transferred to the trust fall outside the window period prescribed in the Insolvency Act). This is
because the trust has a legal personality completely separate from the individual.

The assets held by the trust are not affected by the death of the donor or trustee/s (the trust endures).
This means that no CGT is paid on the death of the donor. No estate duty is paid, as the asset/s
remain in the trust. No executor’s fees are paid. Depending on its structure, the trust’s income can be
taxed either in the hands of the trust or the beneficiaries.
Preservation of assets
As stated above, minors and physically or mentally incapacitated beneficiaries are protected (our law
doesn’t allow minors to inherit directly). A trust also protects a vulnerable or elderly spouse.

A trust can cater for various changes occurring in your lifetime, such as death, insolvency, divorce
and legislative and other financial changes.

Very often whilst estates are being wound up, assets of the deceased are frozen for lengthy periods
of time. This is not the case with a trust.

A will is a public document. As a trust does not form part of your estate, the assets in a trust remain
confidential.

Until recently, there were tax advantages to inter vivos trusts in South Africa. Most of these
advantages have been removed. In the past, one of the main ways in which trusts were used to
obtain a tax advantage was through the use of the conduit effect contained in section 25B and
Paragraph 80 of the Income Tax Act. This was done by vesting the trust income or capital gain for the
tax year in the hands of the trust beneficiaries, rather than the trust, thereby reducing the rate of tax
payable.
The Treasury intends in future to prevent trusts from acting as conduits in this manner, as stated:
“Discretionary trusts should no longer act as flow-through vehicles. Taxable income and loss
(including capital gains and losses) should be fully calculated at trust level with distributions acting as
deductible payments to the extent of current taxable income. Beneficiaries will be eligible to receive
tax-free distributions, except where they give rise to deductible payments (which will be included as
ordinary revenue).”
The main tax advantage remains that of protection from estate duty (20% of all your assets above R3
500 000.)
Tax considerations for inter vivos trusts after 1 March 2012
– payable at a statutory rate of 40% (individuals pay according to income scales), and
capital gains tax (CGT) – payable at an effective rate of 26.7% (individuals pay 13.3%).
– trusts do not pay estate duty
a
valuable tax planning tool).
Disadvantages of a trust

The trustees must administer and control the trust assets in accordance with the terms of the trust
deed. SARS may attempt to deem income back to the donor of the asset if there is not adequate

relinquishment of control over the asset. A court may also attempt to “look through the trust” if there is
not adequate separation of control between the trustees and the trust assets (see the case of Thorpe
v Trittenwein).

Higher CGT is paid for assets in a trust than for individuals (26.6% v 13.3%).
Higher income tax is paid than for individuals (40% v sliding rate of income).
It would be wise to assess the costs involved in setting up the trust and the cost of transferring assets
into the trust (transfer duty and other legal fees must be considered here).
nistrative requirements
The trust may be required to lodge annual financial statements, annual income tax returns and/or biannual provisional tax returns. In addition to this all records of the trust (including trustees’ meetings
and resolutions) must be kept from inception until 5 years after the trust has been deregistered. The
trust must maintain an asset register and a bank account must be opened in the name of the trust.
Registering property in the name of a trust
I have dealt with this in a previous newsletter. To recap, it is advantageous to register your “primary
residence” in your personal name. For secondary properties or holiday homes, in light of the
advantages mentioned above, it may be beneficial to register these in the name of a trust, especially if
they are long term investments.
This article may leave you with the impression that only the very wealthy need to set up a trust. This is
erroneous; in a financial crisis, the wealthy have enough money to get through choppy waters. It is the
rest of us that need to properly protect what we have. Please consult a legal, financial or tax specialist
when making the decision to register a family trust
Sonnenberg & Associates special rate on a new trust registration until end June 2014: R2500.
Review of a current trust deed: R1200.
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