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1. Legal Quotes
"Good laws have their origins in bad morals." [Ambrosius Macrobius]
“Be peaceful, be courteous, obey the law, respect everyone; but if someone puts his hand on you, send
him to the cemetery." [Malcolm X]
"A verbal contract isn't worth the paper it's printed on." [Samuel Goldwyn]
2. Legal short
Two partners from a small law firm were having lunch when suddenly one of them looked alarmed.
"I have to go back to the office right away! I forgot to lock the safe!" he said.
"What are you worried about?" asked his partner. "We're both here."
3. Inspiring quotes
"Whatever you can do or dream you can, begin it. Boldness has genius, power and magic in it!" [Goethe]
"The best way to not feel hopeless is to get up and do something. Don't wait for things to happen to you.
If you go out and make some good things happen, you will fill the world with hope, you will fill yourself
with hope." [Barack Obama]
"I am the lizard king. I can do anything." [Jim Morrison]
4. Forfeiture or rouwkoop clauses in sale of property agreements
Agreements in respect of the sale of immovable property usually contain a clause obliging the Purchaser
to pay a deposit to the Seller or his conveyancers pending registration of transfer into the name of the
Purchaser. This clause is often linked to a forfeiture provision in the breach clause, which ordinarily
states that the Seller is entitled to retain the Purchaser’s deposit as “rouwkoop” or preestimated damages in the event that the transaction is cancelled due to a breach of the
agreement by the Purchaser.
In terms of Roman-Dutch law, a penalty clause included in an agreement was enforceable as long as it
was reasonable. This was the position in South Africa until the case of Pearl Assurance Co. v Union
Government [1934] A.C. 570 (P.C.), in which our law was aligned with the English law approach, namely
that penalty clauses were only permissible if they were merely a pre-estimate of damages and not a
punishment.
In 1962 the Conventional Penalties Act (“the Act”) came into being in South Africa. Although its
application clearly is appropriate for the construction industry, it is believed that this was in fact an early
piece of consumer legislation to protect a consumer from forfeiture of goods towards the end of a hirepurchase agreement, when the consumer had made payment of the majority of the payments, but
defaulted towards the end of the period and was then liable to have the goods confiscated or forfeited.
The Act also provides for the enforcement of such forfeiture clauses in certain instances.
This piece of legislation appears to provide a loophole to Contractors who are trying to escape the
consequence of the application of a penalty through the provisions of Section 3 of the Act (“reduction of
excessive penalty”), which provides:
“If upon the hearing of a claim for a penalty, it appears to the Court that such penalty is out of proportion
to the prejudice suffered … the Court may reduce the penalty to such extent as it may consider equitable
in the circumstances”.
Our recent case law, Royal Anthem Investments 129 (Pty) Ltd v Yuen Fan Lau and Shun Cheng Liang
2014 ZASCA 19 and Minister of Agriculture and Land Affairs v De Klerk 2014 (1) SA 212 (SCA) held that
the words “to keep” in a rouwkoop clause (“… cancel the agreement and to keep other amounts payable
as rouwkoop…”), refers to an amount received and held by the Seller, and does not include the deposit or
transfer duty paid by the Purchaser to the conveyancers.
Accordingly, even where the clause provides for the automatic forfeiture of the full deposit
and all other amounts paid by the Purchaser, a court has the discretion in terms of the Act to
reduce the “penalty” if it is not fair and reasonable (i.e. if it is out of proportion with the
prejudice suffered by the Seller). The onus rests on the defaulting Purchaser to prove that the

penalty is disproportionate.
The Consumer Protection Act has furthermore reinforced the protection afforded to defaulting
Consumers/Purchasers regarding the forfeiture of amounts paid in transactions.
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