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1. Legal Quotes
"A man may as well open an oyster without a knife, as a lawyer's mouth without a fee." [ Barton
Holyday]
“I think we may class the lawyer in the natural history of monsters." [John Keats]
"Lawyers earn a living by the sweat of browbeating others." [James Gibbons Haneker]
2. Legal short
A millionaire informs his attorney, "I want a stipulation in my Will that my wife is to inherit everything,
but only if she remarries within six months of my death." "Why such an odd stipulation?" asked the
attorney. The man replied,"Because I want someone to be sorry I died!"
3. Inspiring quotes
"Our lives begin to end the day we become silent about things that matter." [Martin Luther King, Jr]
"You are far too smart to be the only thing standing in your way." [Jennifer J. Freeman]
"A negative mind will never give you a positive life." [unknown]
4. Business Rescue Proceedings
1. What is business rescue?
Business rescue proceedings are proceedings aimed to facilitate the rehabilitation of a company that
is financially distressed by providing for –

•
•
•

a)the temporary supervision of the company, and the management of its affairs, business
and property, by a business rescue practitioner;
b)a temporary moratorium (stay) on the rights of claimants against the company or in
respect of property in its possession; and
c)the development and implementation, if approved, of a business rescue plan to rescue
the company by restructuring its business, property, debt, affairs, other liabilities and equity
(section 128(1)(b) of the Companies Act (“the Act”)).

2. What is the aim of business rescue?
The aim of business rescue is to restructure the affairs of a company in such a way that either
maximises the likelihood of the company continuing in existence on a solvent basis, or results in a better
return for the creditors of the company than would ordinarily result from the liquidation of the company
(section 128(1)(b)(iii) of the Act).
3. What is the test for business rescue?
The test for whether or not a company should be placed in business rescue is whether or not the
company is financially distressed. The Act defines the words “financially distressed” (section 128(1)(f) of
the Act) to mean that –

•
•

a)it appears to be reasonably unlikely that the company will be able to pay all of its debts as they
become due and payable within the immediately ensuing six months (commercial insolvency); or
b)it appears to be reasonably likely that the company will become insolvent within the

immediately ensuing six months (factual insolvency).
4. How does a company practically voluntarily commence business rescue proceedings?
The company must file Form CoR123.1 with the Companies and Intellectual Property Commission
(“CIPC”) and this must be accompanied by the resolution of the board of directors of the company
(in which it resolves to commence business rescue proceedings, and if it has a business rescue
practitioner in mind at the time, to appoint a certain person as the practitioner) together with a
statement setting out the facts upon which the resolution was founded. Thereafter, the company
must comply with a number of notice and publication requirements prescribed by the Act.
5. What preliminary actions are required of a company that commences voluntary business
rescue?
In terms of section 129(3) & (4) of the Act, once a company has commenced business rescue
proceedings, pursuant to the passing of a board resolution in terms of section 129, the company must –
within five business days of filing the Form CoR123.1, resolution and statement, with CIPC,

•
•

a)publish notice of the resolution, together with a sworn statement as to the reasons
why the company is financially distressed, detailing the prospects of rescuing the
company, to all affected persons; and
b)appoint a business rescue practitioner;

After appointing a business rescue practitioner, the company must-

•
•

a)file a notice of the appointment of the business rescue practitioner within two
business days with CIPC; and
b)publish a notice of the appointment of the business rescue practitioner within five
business days after the notice is filed.

6. How can one object or oppose a business rescue resolution?
Section 130 of the Act provides that at any time after the adoption of a business rescue resolution, an
affected person may apply to court for an order –

•
•
•
•

a) setting aside the resolution on the grounds that
(i)there is no reasonable basis for believing that the company is financially distressed;
(ii)there is no reasonable prospect for rescuing the company; or
(iii)the company has failed to satisfy the procedural requirements in section 129 of the Act;
b) setting aside the appointment of the practitioner on the grounds that the practitioner

•
•
•

(i)does not satisfy the requirements of section 138 of the Act;
(ii)is not independent of the company or its management; or
(iii)lacks the necessary skills, having regard to the company’s circumstances; or

c) requiring the practitioner to provide security (in an amount and on terms and conditions
that the court considers necessary to secure the interests of the company and any affected person).
A director of a company that votes in favour of a resolution may not apply to court to set aside the
resolution or the appointment of the business rescue practitioner unless such person can satisfy the court
that he acted in good faith on the basis of information that has since been found to be false or misleading
(section 130(2) of the Act).
Each affected person has a right to participate in a hearing contemplated by this section (section 130(47)

of the Act).
7. How long do business rescue proceedings last?
Section 132 of the Act provides that business rescue proceedings should last for a period of three
months. It is not clear what the words “business rescue proceedings” intend to cover but it is understood
that during the three months, the business rescue practitioner must do his job by convening meetings for
affected persons, consulting on the business rescue plan and thereafter implementing the plan if it is
approved in accordance with the Act.
If business rescue proceedings have not ended within three months after the start of those proceedings,
or such longer time as the court, on application by the practitioner, may allow, the practitioner must –

•
•
•
•

a)prepare a report on the progress of the business rescue proceedings, and update it at the end
of each subsequent month until the end of those proceedings; and
b)deliver a report and each update in the prescribed manner to each affected person and to
(i)the court (if the proceedings have been the subject of a court order); or
(ii)CIPC, in any other case.

The reporting requirements that come with extending the time frames are burdensome. These provisions
provide business rescue practitioners with an incentive for conducting the process and implementing the
plan, in the shortest possible time, but in any event within the three month period.
8. How does the business rescue process unfold?
Once a company commences business rescue proceedings either voluntarily (by way of a resolution in
terms of section 129 of the Act) (and in such a case, the preliminary actions have been taken) or by an
order of court (on application by an affected person in terms of section 131 of the Act), the following
actions are prescribed by the Act -

•
•
•
•

a)the practitioner must investigate the affairs of the company as soon as possible after the
commencement of business rescue (section 141 of the Act);
b)within ten business days after being appointed, the practitioner must convene a meeting of the
creditors and a meeting of the employees and advise the meeting, among other things, of the
prospects of rescuing the company (section 147 and 148 of the Act);
c)the business rescue plan must be published by the company within twenty five days after the
date on which the business rescue practitioner was appointed (section 150 of the Act); and
d)the business rescue practitioner must convene a meeting of the creditors and any other holders
of a voting interest, for the purpose of considering the proposed plan, within ten business days of
the publication of the business rescue plan (section 151 of the Act).

9. When do business rescue proceedings end?
In terms of section 132 of the Act business rescue proceedings end when –

•
•
•

a) the court sets aside the resolution or order that began the business rescue proceedings or
when the court converts business rescue proceedings into liquidation proceedings;
b) the business rescue practitioner files a notice (Form CoR125.2) of termination of
business rescue proceedings with CIPC; and
c) a business rescue plan has been proposed and rejected and no affected person has
acted to extend the proceedings in any manner contemplated by the Act or a business rescue
plan has been adopted and the business rescue practitioner has subsequently filed a notice of
substantial implementation of the plan (Form CoR125.3).
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