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1.    Legal Quotes 

"Doctors are the same as lawyers; the only difference is that lawyers merely rob you, whereas 

doctors rob you and kill you too."  [Anton Chekhov] 

“The only way you can beat lawyers is to die with nothing."  [Proverb] 

"Arguing with a lawyer is like mud wrestling with a pig: after a while you realize that the pig 

actually enjoys it."  [unknown] 

2.    Legal short  
A doctor told his patient that her test results had shown she had a rare disease and only had six 

months to live. "That's such a short time, doctor," said the patient, "Isn't there anything I can 

do?" 

"Marry a lawyer," the doctor advised. "It'll be the longest six months of your life." 

 

3.   Inspiring quotes 

"People who are crazy enough to think they can change the world are the ones who do.”  [Rob 

Stiltanen] 

"You can't do anything about the length of your life, but you can do something about its width 

and depth." [H L Mencken] 

"You are confined only by the walls you build yourself."  [unknown] 

4.   Usufructs, Estate Planning and Tax Consequences 

When making a will, the testator often stipulates that they wish to leave an immovable property 

to their child or children, subject to their surviving spouse being entitled to remain in the 

property until their death. 

This is in effect the granting of a usufruct over the property in favour of their spouse. 

Usufructs have a definite place in estate planning, but the tax and legal implications should be 

fully understood before such a structure is implemented.  

 

The legal principles of usufructs are as follows:  

 

• The person who enjoys the usufruct (i.e. the fruits of the property) is referred to as “the 
usufructuary”.  

• The usufructuary does not own the property, the property is owned by “the bare dominium 
holder”.  
• The usufructuary has the use of the property, but may not sell the property.  

• The bare dominium holder owns the property and may do whatever he wishes with it (subject 

to the usufruct).    He may not however, destroy the property.  

• The bare dominium holder does not enjoy the fruits of the property, but holds title of ownership 

as mentioned, the fruits are enjoyed by the usufructuary.  

• When a usufructuary dies, the usufruct usually reverts back to the bare dominium holder who 

then owns the property in full.  

• If the bare dominium holder dies, the usufructuary does not acquire the bare dominium unless 

the bare dominium holder left the bare dominium to him/her in terms of his will.  

 

In calculating tax in the deceased’s estate (as a result of the creation of a usufruct in favour 

of the surviving spouse where the child/children own the bare dominium), the estate would be 
exempt for estate duty in terms of section 4Q of the Estate Duty Act, 45 of 1955 (there 

is no estate duty tax when assets are bequeathed to the surviving spouse). 



 

The value of the bare dominium bequeathed to the children will form part of the deceased’s 

estate when determining any estate duty tax, but if the value of the bare dominium falls below 

R3, 5 million, there will be no estate duty tax on this bequest.  

 

The estate will not owe CGT (in terms of paragraph 67 of the 8th schedule, there is no CGT 

when an asset is bequeathed to a spouse).  

 

Although the vesting of the bare dominium in the children constitutes a part disposal by the 

deceased of the property, there will be no CGT on the property bequeathed to the children (in 

terms of Paragraph 40 of the Act, as the bare dominium value is less than the market value of 

the property at the date of the deceased’s death). 

 

In determining the value of the usufruct in the estate of the surviving spouse, there 

will be estate duty consequences (the executor will have to take the children’s life 

expectancy into account; the younger the children, the greater the value of the usufruct in the 

surviving spouse’s estate), but no CGT consequences. 

There will also be no estate duty tax implications for the children.  

 

The main problem facing the beneficiaries (the children) is that the new base cost of 
the property will be low - the base cost will be the original Bare Dominium value (in 

terms of Paragraph 40 of the Act).  
When the children sell the property they will be obliged to pay CGT on the difference between 

the proceeds received less the bare dominium value.  

 

As stated above, usufructs are great for continuity purposes, but they do have a considerable 

downside. The beneficiaries of the (bare dominium in the) property are likely to be financially 

prejudiced as a result of the above structure. 

 

For estate planning purposes, it may be a better route to bequeath the property to a 

trust. The trustees would then administer and control the property which would 

prevent the children from selling it and ensure that the surviving spouse has a place to 

stay.  
The other advantage is that there is no transfer duty when fixed property is 

bequeathed in terms of a will.  
I am available on 083 2515451 or fritz@sonnenberg.co.za. Please feel free to call me 

for help with any transfer of property or legal problem.  

Sonnenberg Property Services (Pty) Ltd is a registered estate agency.  
All newsletters can be obtained on our website: www.sonnenberg.co.za.  
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